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pressing the patient’s respiration, this will
subject the physician to possible crimi-
nal prosecution and other legal sanc-
tions. Though generally overstated and
overestimated compared with clinical re-
ality,* this small risk likely contributes
to clinicians’ reluctance to use of opi-
oids and to the undertreatment of pain
in general.

The traditional response has been that
the doctrine of double effect should al-
leviate these concerns. Applied in these
circumstances, the doctrine holds that
when an intervention is used for a legiti-
mate purpose (eg, pain relief) but has an
unintended effect that would be illegiti-
mate if it were intended (eg, death of the
patient), the physician is not morally re-
sponsible for the unintended effect.®

While this moral doctrine might have
eased physicians’ consciences, it should
not necessarily have eased their con-
cerns about legal responsibility for the
patient’s death. Prior to the Supreme
Court’s decisions, in most states there
was no secure legal basis for believing
that the doctrine of double effect would
contribute to a valid legal defense if a
terminally ill patient inadvertently died
due to the effects of analgesic, seda-
tive, or anxiolytic medications, even if
these medications were necessary to
treat the patient's condition. Al-
though the Supreme Court's decisions
do not provide an airtight legal de-
fense when death accidentally occurs
from such medications, they give
greater assurance that physicians will
not be legally responsible under such
circumstances. In addition to the pro-
tection afforded by the Supreme Court’s
opinions, almost half the states have
adopted legislation recognizing a right
to adequate palliative care'**2% that
confer varying kinds and degrees of le-
gal protections on physicians.®*

Grains of Truth. The application of
double effect is ambiguous particularly
if rapidly accelerating doses are needed
to treat a terminal crescendo of pain,*
and the line between intending to ac-
tively hasten death and intending to re-
lieve pain and suffering can be hazy. A
physician who intends to actively has-
ten death may be able to escape legal

©2000 American Medical Association. All rights reserved.

sanctions by claiming an intent merely
to treat pain. On the other hand, the phy-
sician who intends to relieve pain and
suffering could face legal sanctions if it
is difficult to prove this intent. It is im-
possible to eliminate entirely the risk of
potential prosecution for assisted sui-
cide or even homicide, tort liability for
wrongful death, disciplinary action by
state licensing authorities, or investiga-
tion by the federal Drug Enforcement Ad-
ministration or similar state authori-
ties. Although physicians acting in
accordance with good medical practice
have a strong defense, such investiga-
tions can take an enormous psychologi-
cal and/or financial toll on a clinician’s
personal and professional life.

While palliative care legislation may
be an important step in the direction
of improving access to adequate pain
management and providing protec-
tion for physicians prescribing in good
faith, these statutes have a number of
flaws,* including the fact that they do
not provide complete immunity from
liability, and that half the states have
not adopted them.

The safest legal course—based on a
comparison of the current legal risks of
underprescribing with the risks of pre-
scribing large doses of opioids fre-
quently needed for intractable pain—
may still be to underprescribe, though
it is the most morally suspect. How-
ever, the risk of malpractice suits and
disciplinary action for underprescrib-
ing pain medications in the face of in-
tractable pain may be on the increase,
which might provide some legal coun-
terbalance for the small risk of being ac-
cused of overprescribing.®

Myth 6: When a Terminally Il
Patient’s Suffering Is
Overwhelming Despite Excellent
Palliative Care and the Patient Is
Requesting a Hastened Death,
There Are No Legally Permissible
Options to Ease Suffering

The reality is that although physician-
assisted suicide is illegal in most states,
terminal sedation may be a legal op-
tion to treat otherwise intractable symp-
toms in the imminently dying.

LEGAL BARRIERS TO END-OF-LIFE CARE

Although refusing to declare state
bans on assisted suicide unconstitu-
tional, the Supreme Court gave indi-
cations of approval of “terminal seda-
tion” with the informed consent of the
patient.?838 Terminal sedation inte-
grates 2 legally accepted clinical prac-
tices: (1) sedation of the patient to
unconsciousness or a level that ensures
escape from intolerable suffering, and
(2) withholding life-sustaining therapy
including food and fluids.®**! Even if
sedation risks accelerating death, it is
consistent with the doctrine of double
effect as long as its primary purpose is
to ease the patient’s pain, discomfort,
and anxiety. (In fact, notonly isit legally
permissible for physicians to provide
sedation during the termination of life
support to avoid any pain, discomfort,
or anxiety, there is even some legal pre-
cedent for the view that sedation must
be provided under these circum-
stances.*?**) The legal and clinical
acceptability of withholding of fluids
and nutrition was discussed in Myth 2.

Grains of Truth. Although the Su-
preme Court approved terminal seda-
tion, and each of its 2 componentsis le-
gally acceptable, the combination of the
2 components has never been tested in
the courts, and thus its overall legality
is somewhat uncertain. There is some
debate about whether such practice rep-
resents “slow euthanasia”* or is sim-
ply a combination of standard pallia-
tive practices. In legal application, the
biggest stumbling block is the physi-
cian’s intention: whether it is the relief
of suffering (legal) or the active hasten-
ing of death (illegal).

Clinical, ethical, and legal discus-
sions about terminal sedation are rela-
tively undeveloped compared with
other end-of-life practices, and prac-
tice guidance has been proposed,® but
not endorsed by professional organi-
zations, so terminal sedation is likely
to be unevenly available.

Myth 7: The 1997 Supreme Court
Decisions Outlawed
Physician-Assisted Suicide

The reality is that physician-assisted sui-
cide is currently legal in Oregon and
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