September 29, 2022

The Honorable Xavier Becerra
Secretary of Health and Human Services
Hubert H. Humphrey Building

200 Independence Avenue, SW
Washington, DC 20201

Re: Nondiscrimination in Health Programs and Activities [HHS—-0S-2022-0012]

Dear Secretary Becerra,

On behalf of the American College of Physicians (ACP), | am pleased to share our comments on
the Department of Health and Human Services’ (HHS) proposed rule on Nondiscrimination in
Health Programs and Activities that seeks to revise implementation of Section 1557 of the
Affordable Care Act (ACA). As access to comprehensive health care services for LGBTQ+
individuals, women, and others are under threat, the College applauds the Agency for
undertaking efforts to strengthen protections for accessing care.

ACP is the largest medical specialty organization and the second largest physician membership
society in the United States. ACP members include 160,000 internal medicine physicians
(internists), related subspecialists, and medical students. Internal medicine physicians are
specialists who apply scientific knowledge, clinical expertise, and compassion to the preventive,
diagnostic, and therapeutic care of adults across the spectrum from health to complex illness.
Internal medicine specialists treat many of the patients at greatest risk from COVID-19,
including the elderly and patients with pre-existing conditions such as diabetes, heart disease
and asthma.



https://www.rwjf.org/en/library/research/2017/10/discrimination-in-america--experiences-and-views.html

discrimination, including 22% of transgender individuals, 10% of which have experienced
discrimination in a medical setting. Numerous studies have highlighted discrimination against
women in the medical system, such as not being believed about their pain or symptoms or
being perceived as hysterical.? Discrimination in the health care setting can negatively impact
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Proposed Rule

Discrimination on the Basis of Sex

In the proposed rule, HHS seeks to revise the definition of discrimination on the basis of sex to
include sex stereotypes; sex characteristics, including intersex traits; pregnancy or related
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and anxiety for the patient. In contrast, the involvement of family and outside support systems
can improve health outcomes, such as management of chronic illness and continuity of care.®
ACP has long believed that the definition of “family” should be inclusive of those who maintain
an ongoing emotional relationship with a person, regardless of their legal or biological
relationship. The College encourages all hospitals and medical facilities to allow all patients to
determine who may visit and who may act on their behalf during their stay, regardless of their
sexual orientation, gender identity, or marital status. HHS’ proposed change will help ensure
that all individuals from all types of family structures will be treated equally, regardless of
whether they are a patient or are visiting a loved one.

Discrimination Against LEP Individuals

In the proposed rule, HHS seeks to clarify that covered entities must take reasonable steps to
provide meaningful access to each limited English proficient individual eligible to be served or
likely to be directly affected. This differs from the 2020 final rule, which required covered
entities to take reasonable steps to provide meaningful access for LEP individuals as a general
population, but did not require taking reasonable steps for each LEP individual. The proposed
rule also requires that covered entities must provide notice of availability of language
assistance services on an annual basis, as well as upon request at any time, and must also post
this notice on covered entities websites and physical locations.

The U.S. Census Bureau estimates that roughly 25.6 million U.S. residents have LEP.° Those with
LEP often receive lower-quality care as a result of communication barriers, cultural differences,
and structural barriers and biases.'? Patients facing linguistic barriers may also misunderstand
diagnosis and treatment options, improperly follow treatment instructions, and have poor
comprehension of care plans.*' Given the linguistic diversity in the U.S., and the negative
health risks for patients with LEP, ACP supports HHS’ proposed changes to enhance
protections against discrimination on the basis of national origin by expanding the obligation
of covered entities to offer linguistically competent care. The College firmly believes that
physicians and other clinicians must make it a priority to meet the cultural, informational, and
linguistic needs of their patients, with support from policymakers and payers.'? It is critical that

8 “Changing Hospital ‘Visiting’ Policies and Practices: Supporting Family Presence and Participation.” Institute for
Patient- and Family-Centered Care, October 2010. https://ipfcc.org/resources/visiting.pdf
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